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STATE OF MONTANA
BEFORE THE BOARD OF PERSONNEL APPEALS

FLORENCE-CARLTON CLASSIFIED
EMPLOYEES ASSONCTATION, NEASNEA,

Complainanf,

S
FINAL ORDER
FLORENCE-CARLTON HIGH SCHOOL
AND ELEMENTARY DISTRICT NQY, 15-6,
RAVALLI COUNTY, MONTANA,

T L h,

Defendarnt,

The Findings of Fact; Conclusions of Law; and Recommended Order were izsued by
fames L. Keil, Hearing Examines, o Seplember 15, 1993,

Exceplions fo the Fndings of Facl, Conclusions of Law and Becommended Order
was filed by Don K. Kleppar, M., on behalf of the Defendant/Complainant an October
8 1993,

Oral arguments were scheduled before the Board of Personne! Appeals on
Wednesday, November 17, 1993,

Alfer reviewing the record and considering the briefs and aral argements, the Board
concludes as follows:

¥ The Hearings Examiners findings of fact are supporied by sobstaniial

evidence and are, therefore, approved and adopled,
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2. The phrase “changing fer howrs while in the Disteict's employ” fownd af fne
19, on page 9 of conclusion of lw U5 ix not Jegally correct and is hereby revoked and
vacated. In subslitufion of the aforementioned phrase, the Board substitutes the following
tanguage; "transfer of hee bargaining unit work to a non-bargaining unit posilion” which
the Board concledes s hath legally correct and supported by substantial evidence,

3. Subfect fo the above amendmient, the Hearing Examiner’s conclusions of law
are legally correct and are, therefare, approved and adopled.

4. e phease "changes in hours of work by paying her o sum of mopey in the
form of wages equal fo lhe difference of howrs useally worked prior fo the changes in
hours and after such changes were epacted” commencing af fine & of page 11 of the
second paragraph of the recommended order is herelby deletod. Jn its place the Board
subsfitetes the phrase fransfer of bargaining tnit work to o non-hargaining unit position,
by paying her a sum of money in the form of wages vqoal to the difference of howrs
wsually worked prior to the aforementioned fransfer of duties and after such transfer was
enacted,”

Based upen the foregaing conclusions the Board orders as follows:

IT I3 QOROERED that the Defendant’s Excoptions {a the Findings of Fact: Conclusions
of Law: and Recommended Order are herehy denied,

IT IS FURTHER QORDERED thal this Board adopts the Findings of Facl; Conclusions

of Law; and Recommended Crder as herein amended as the Final Order of this Board,
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DATED this /= day of December, 1993,

FOARD OF PERSONNEL APPEALS

— .

H.l"'.:"""..f_.ﬁ'_—-:--'-:_—::"?-:;'{ H}Flj{‘ ! J:'I,,.a-,a-.,._-
WILLIS M, MOKEON
CHAIRMAN

Hoard members Henry and Schneider concur.

Hoard members Talcoft dissented,
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NOTICE: You are entilled to fudicial Review of this Order,  Judicial Review may he
alitained by liling a petition for Judicial Review with ithe District Court no later than thirty
{30} days from the service of this Order,  Judicial Review is pursuant (o fhe provisions of
Seclion 2-4-707, et seq., MCA.
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_—CERTIFICATE OF MAILING

i 'Q/b;ﬁ{»j lx I-é@él% do L'EH.I? that @ true and correc! copy of
this documentwas mddled to the following an the {%day of December, 1993

DR, ERNEST JEAN, SUPERINTENDENT
Florence-Carlton High School and
Elementary Schocd Disincls No, 156
3602 Ofd Hiway 93

Florewee, MT 39833

SAKL | ENGLLIND

Attarnay for Complyinant
401 MNorth Washington Street
POk Box 142

Missonla, MT 59807
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STATE OF MONTANR
DEPARTHMENT OF LABGE AND INDUSTRY
BEEZRE THE BOARD OF PERSONKWEL AFPEALS

I THE MATTER OF UNFAIR LABOR PRACTICE CHARGE HO. 15-931

FLORENCE-CANRLTON CLABSIFIED
EMPLOYEES ASSOCIATION, MNEA/MER,

Complainant,
FINDINGS OF FACT,
CONCLUSIONS OF LAW,
alD
RECOMMENDED DRDER

I.II-

FLORENCE=-CARLTON HIGH SCHOOL
ARD ELEMENTARY DISTRICT HO. 153=G;
RAVALLI COUNTY, MONTANA,

L e

efandant,

I INTRODUCTION

The formal hearing in the above-referenced mabtter was
oomducted on March 10, 19%3, in Helena, Montana. Following
submission of initial and reply post-hesring briefs, the natter was
cansiderad subaitted for decisilon effective Appll 20, 319893, The
hearing was conducted under authority of § 39-71=406, MCA, and in
accordance with the Montana Administrative Procedures Act, Title 2,
Chapter 4, MCh.

Complainant, Florence=-Carlton Classifled Employees Associa-
tion, HNEASMEA (hereinafter referred to as "pssaclatisn™), was
represented by counsael Karl Englund., Defendant, Flerence-carlton
High Echool and Elementary School District Mo, 15-6 {hereinafter
raferrad toc as "Defendant"), was represonted by Don Klepper, Ph.D.
Sworn testinony was proavided by Sarah Perry, Food Service Worker;
Sandy Bushek; Uniserve Director, MEA, Missoula OFfice; and Dr.

Earnest Jean, Superintendent, Florence=Carlton School District.
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Association's exhibits (Exh.] 2 through B and Defendant's
Exhiz,. A through D were admitted into the record by stipulation.
Azmaciation's Exh. 1 was withdrawn.

IT. IBBUE

The issué to be decided in this matter la yhether Defendant
violated § 38-31-401(1) and (5), Montana Code Annoctated (MCA), of
the Collective Bargaining fer Public Employeas Act, in transferring
certain work previously perfeormed by bargalining unit meaber Sarah
Perry to a nen-unien supervisor, thus reducing the number of hours
worked.

III. FINDINGS OF FACT'

P Tha defendant and the assoclation have been parties to oa
seriea of collective bargaining agreements covering all classified
employess of the distriect, excluding supervisocrs, Secretary ta the
superintandent, and temporary, casual and substitute employees.
Insluded in the wnit are lunchroom helpers and food sService
employees. (Testimony of Ms. Bushek; ‘Exh. 2==p. 2)

2, The maost recent collective bargaining agreement coverling
classified employees of Defendant's district covers the term July
1, 1992, to Jupe 30, 19%4, The agreement was concluded om July 23,
1982, but the cantract was not signed untll December of 1992,

{(Teatimony of Ms. Bushek: Exh. 2)

1311 proposed findings, conclusiens and supperting arguments
of the partle= have bkeen considered. To the extent that the
proposed findings and conclusicons submitted by the parties, and the
argurencs made by ther, are in accordance with the findings,
conclusions and views stated herein, they have been accepted, and
£o the extent they are inconsistent therewith, they have been
rajected. Certaln proposed findings and concluaians may hava been
onitted as not relevant or as nobt necessary to a proper determina-
tion of the material issues presented.,  To the extent that the
testipony of wvaricus witnesses is not in accord with the findings
herein, it 15 not credited.
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1. Defandant provides a hot lunch proegrar for which it
contracts with Missenls Schoal District He. 1. The lunches are
prepared at the University of Montana (U of M) and must daily be
tranzported from the U of M canpus te Dafendant schools. (Testimony
of Dr. Jean)

4. It is the responsibility of the defendant to administer
and Bupervize the hot lunch program to ensure compliance “with
Federal and state guildelines. (Testimony of Dr. Jean)

5. Prior to the 1992-192] school year, the hot lunch program
wWar under the general supervision of the District Clerk. (Testimany
ef Dr. Joan)

G . sarah Perry (hereinatfter referred to as= "Perzy"}) was
hired by Defendant in December 1935 as a Food Service Worker/Driver
(FEW/D} , a position included ln the clasgified erployee bargalning

unit. She was aone of two F5W/DS working For Defendant. Her duties

§ at that time Included driving Defendant's wvan to the U of M campus

to pick up the foad, monitoring the food quantity and guality (with
Che duty and right of refusal if the food was not the proper
Cemperature and/or porticns),; set-up, serving and clean-up. She
initially worked 5% hours per day, 5 days per wesk (27% hours per
week) . (Testimony of Perry and Ms. Bushek)

T Prior to working for Defendant, Perry was asployed #45 a
food service worker for a state hespital in california where she
was a lead worker and substituted in her supervisor's absence.
(Testimony of Perry)

H. In 1987, Perry's hours were increased to 6 hours per day
(30 hours per week) when she began doing more -clean-up work.

(Teatimony of Perry)
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9. In 1989, Perry's hours were increased to 6% hours per day
(32% houre per week} when the other FSW/D was laid off. She also
was assigned the additlon dutles af ordéring and picking up 4 la
carte supplies, running errands for the =chacl office, and
orienting new food service workers, (Testimony of Percy)

10. In July of 155%2, Defendant recorganized the hot lunch
pragram in order to gain more control and accountability, the need
for which was also voiced by sore food service emplovees who felt
the need for an on-site supervisor. (Teatimeny eof Dr. Jesan) To
this end, the position of Hot Lunch Supervisor/Driver was created.
The position wvacancy was posted July 29, 1992, and read, as
follows:

The Board of Trustees has opened a positien for hot lunch

supervisor/driver. This may mean, depending upon wha ia

hired for fthias posziticn, a shift in .your duties and
rasponsibilitiea. Enclosed is the advertisement for that
position.

The advertisement read, in pertinent packt, as faollows:
HOT LONCH SUPERVISORE-SATELLITE EITCHEN. PROGRAM
Dutiee include: Driving lunch van, managing hot lunch

program, supervising five employeses. Applicant rmust have
ability to lift 50 lba and move heavy carts regularly.

$6.00 hrfminimum, 7 hours, 1B2-day vear, August=Junea.
Deadline for application is August 17, 1992,

(Exhs. 3==p. 2 apd 4—pp. 1-Z) In additicn to the posted
gqualificaticnse and dutlie=, the incunmbent is required to manage the
financial matters of the hot lunch program, including preparation
of the ocwvernll program budget, to evaluate employees and ta make
recommendations with regard to hiring and termination. (Testimcny
of Dr. Jean)

11. Perry's. driving, gquality control, supply ordering and

lead wWorker/supervisicon duties were removed Crom her and
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transferred to the new Hot Lunch Supervisor/Driver position.
(Teatimony of Dr. Jean and Perry} As a result, as of September B,
1992, Perry's work schedule was reduced to & hours per day (20
hours per week), (Testimeny of Perrcy)

12. The position of Supervisor/Driver i= not included in the
bargaining unit. (Testimony: of Dr. Jean and M=s. Bushek)

13. The associnticn was not consulted or advised in any way
cencerning the creabtion of the position of Hot Lunch Supervisor)/
Driver, nor was it advised of the transfer of bargalining unit work
to the non-bargaining unit position. {(Testimony of Ma, Bushsek and
br. Jean)

14, Perry asppllied for the pasition of Hot Lunch Supervisor)
Driver but was not selected for an Interview, (Testimony af Perry)
It was the determination of Defendant that Perry was not qualiried
for the Hob Lunch Supervisoo/Driver-position. (Testireny of Dr.
Jean)

1%, &As of March 10, 1993, the Hot Lunch Supervisor/Driver
position was held by Mr. Tor Dreyer, who possesses a Bachelor of
Sclence degree in Hotel/Restaurant Management and had 2 years
practical experienca. (Testimony of Dr. Jean; Exh. &--p. 2}

16. Around the end of September or the first part of Octobar
1992, Perry's hours were further reduced to 34 hours per day (17h
hours per week) ., (Testimony of Perry)

17. Defendant offered and Perry accepted & Lorpporary part-
time assignment as a Janlter, beginning in October of 1992, in
addition %o her FSW/D position. Re a janiter, she worked one B-—
hour Monday atfternoon-evening shift each week. Her comblned hours

then totalled: 25% per week. (Testimony of Perry) The:temporary




0

1
11
12
3

14

14
149
20
il
ad
pLbi
24

25

part=tine janiteor assignanent was offered in part to assuage Perry
for the loss of hours. (Testimeny af Br. Jean) Ferry was not
interasted in a full-time positicn due to famlly conslderations.
[(Testinany &f Perey)

18, Effective February 1, 1593, Percy's F5W/D hours were
reduced agaln T©o 2% hours per wWweek and she was relieved of her
janitorial duties, the effect of which was to reduce her wark hours
to 12% per week. The Defendant's fiscal situaticn was cited as the
reason for thia change, (Testimony of Perry; Exh. 7—pp. 1-2)

1%, Defendant never notified the association its decisicns to
increase or reduce Perry's work houra. (Testinony of Ms. Bushek and
Dr. Jean)

20, There iz no provisien in the bargaining agreement
contract which prohibits the Defeondant from reducing the nunber of
hour's worked by a classified esmployves. (Exh. 2] FPorry was never
led to belleve she was guaranteed a minimum nurber af hours of
work. (Testimony of Perry) The nunber of work hours of Food
gervice employeea is contingant on the student enrollment, the
actual number of which cannot be accurately determined until the
firat day of each school year. (Testimony of Dr, Jean)

2l. As a result of Peccy's loss of hours, Defendant reduced
its share of contributien te Perry's employment health policy fram
145,00 per month to S0 per manth in September of 199F and==
follewing the filing by Perry of & grievance-—in October of 1932
insurance copntributions were reinstated at the prorated amount of
$9Z,B0 per month. (Testimony of Perry; Exh. B} Defendant continued
prenium contributions despito the fact Perry did not work encugh

hours teo qualify. {(Testimany of Perey)
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22, Percy served as a rechiiter for the n55n:jﬂtinn, served
as Membership Chalr and was a negotlating team member for the 1992-
19%4 contract. (Testinony of Perry)

21, Since 1988, Perry has "almost yearly" filed grisvances
agalnst Dafendant through bthe assaciation or the association had to
intervene in other ways on behalf of Percy. (Testimony of Ms.
Busheak)

24, The Classified Personnel Salary Schedule has not been
modlfled to reflect the change im Perry's job duties. It atill
reads "Food Service/Drivers." (Exh, 2——-p. 18}

I¥. CONCLUSIONS OF LAW

g The Department of Labor and Industry has Jjurlediction
aover this matter pursuant te § 39-311-40%, Mentana Code Annotated
(MCA) .

2. The asgoclation charges that Defendant viclated § 39-31-
401(1) a&and (%), MCA. That statute, in pertinent part, reads as
follows:

It is an unfalr labor practice for n public amployer to:

(1) interfere with, restrain, or coerce employess in the
exercise of the rights guaranteed in 39=31=201;

[ & 8 I- l:|!;'

[5) refuze to bargain callectively in good faith with an
exclusive reprasentative.

Section 39-31-201, MCA, as referred te in Subparagraph (1) above,
reads 4 Fallows:

Public employees shall have and shall be protected in the
exercize of the right of self-crganization, teo form,
join, er assist any labor organization, to bargain
collectively through representatives of thelr own
choosing on guestions of wages=, hours, fringe benetfits,
and other conditions of esployment, and to engage in

=
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ather concerted activities for the purpose of collective

bargalning ar other mutual aid or protection free from

interference, restralnt, or caerciomn.

. v The asscciation argues that the defendant'se decision ta
tran=fer work from Perry to the new supervisory position atfected
her hourg of employment and other terns and conditions of her
emplayment, spocifically gross wages and employer 1nsurance
contributicna, and, further, interfered with her free exercise of
employes rights in retaliation for her unien membership and
activities. Defendant responds that the abeorption of many of
Perry's dutles into the new supervisory position was reguired by
fedaeral codes to provide for fiscal and organizaticnal management
and accountability in the inapectlan of food being distributed to
students; and further, that Perry has no propéerty interest in her
F5W/D position, and thereforse could be terminated at will since
there was ng contractually specified term of employment.

4, The Montana Supreme Court has approved the practice of
Ehe Board of Perscnnel Appeals in using federal court and National
Lahor Relations Board (WLEB) precedence as guidelines interpreting
the Montana Collective Bargaining for Public Employees AcCt as the
Etate Act is5 8¢ sinilar te the Federal Labor Hanagement Relations
hot, State ex rel] Poard of Personnel Appeals v, District Courkt and

Teamsters Local Ho. 445 v, State ex rel Aoard of Persaonnel Appesls

v, Distriob Court, 183 Mont 223, =98 P.2d 1117, 103 LEEM 2297
(197%) 1 Teamsters Local Ho. 45 v, State ex rol Bosrd of Personnal

fppeals, 19% Mont, 272, 635 P.2d 1310, 110 LRREM 2012 (19B1}; City

of Grest Falls ¥. Youpg (IIT), 686 P.2d 1B5, 193 LRRM 2482 (19B4) .

It is amohg -such precedents that is found that the basic,

fundamental purpose of labor relaticns iz the good faith
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negotiation of the sandatory subjects of bargdining——wages, hours,
and other terms and conditions of enplayment. Unilateral changes
by an enployer during the course of a ecollective bargaining
relationship concerning mandatery subject matter of bargaining is
considered a vielation of law. W, Botz, 389 U.5. 736, 50 LERM
2177 (I962}. The U.S5. Supreme Court has further held that,

The particular hours of the day and the particular days

af the week during which enployeess may be regquired to

wark are subjects wall within the realm of wages, hours,

and octher terms and conditicns of erplayment abauk which

enplayers and unions must bargain,

(Emphasis added.} Heat Cutters ¥. Jewel Yea Co., 331 U5 676, 691,

59 LRERM 2376 (1965}. Ewven unllaterally changing hours for a one-
weak period 1s considered a denial of & union's opportunity to

bargain. Florida Stee] Corp., 601 F2d 125, 101 LRAM 2671 (Ch &,

1579). This l= 4l=o true where an employer unilaterally changes
the hours of work to the advantage of the employee(s). American ofil
Co,, 602 F2d 184, 101 LERM 2981 {(CA B, 1979).

&, Defendant"s argument with regard to Perry's status as an
"at will" enployee is persuasive although misplaced. While Perrcy
may very well be subject te termination, changing her hours while
in the district's employ remaina the doemain of collective
pargaining. In consideration of cited precedenta, it can only be
concluded that the historical changes in Perry's hours denied the
asgoclation'a oppartenity and right to bargain--when hours wWere
being added, and, espesially, when they were being taken away.

The assoclation does not argue against PDefendant's right to
create a4 suparvisory position to oversee and manage the hot lunch
program, but 1t deoes take exception to the transfer of Perry's

duties to that poszition, which is excluded from the unit pursuant
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Lo the bargaining agreement. Wnen the lmpact of a change in
bargaining unit work i= significant, it constitutes a change in the
terms of employment and, thus, l= subject to callective bargaining.
[t is concluded the change in Perry's duties was significant as
evidaenced by the major reduction in her work schedule==4 hours per
day, Baged on the above discussion, the conclusion is that
Defendant violated the provi=iona of § 31%-31-401(8), MCA.

6. Tho associatien also charges that Defendant attempted to
interfere, restrain andfor coerce Perry in the exercise of her
rights. Section 39=31=401(1), KCA. In that charge it is alleged
bhe defendant's reducticon of Perry's hours and benefits was a
caleulated move to sand a message to other union members that any
attenpt to enfarce their rights under the bargaining agreenent
would rTesult in similar punlshment. It cites Perry's active
invelverent in the union as a member, afficer and negotiator, and
her frequent utilization of the grievance procedure and ather unian
interventicng on her behalf. The facts in the record, however, dao
not support this argument.

Perry first sought unien istervention in 198E, yet in 196% her
hours were increased from 6 to &% per day. She was allowed to
continua thia hour work schedule until the beginning of the 1992-
1993 school year when the position of Hot Lunch Supervisor/Driver
wae created and filled., The impact this had on Percy's wages and
benefits was recognized by Defendant which prompted the offer to
her of the temporary Yanitorial position. It iz concluded from

this that there waz na wialatien of § 39-31-401(1), MCA.

=i =
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. RECOMHENDED ORDER

s IT I5 ODRDERED that the defendant cease and desiat from
refusing or falllng to bargain cellectively in good faith with the
association as te hours of work.

2. IT IS FURTHER ORDERED that the defendant make whale Sarah
Perry wWha Was affected by the upilateral changes in hours of work
by paying her’ a sum of morey in the formn of wages egual to the
difference of hours uswally wWorked prior to the changes in hours
and after such changes were enacted. The calculatlen of such back-—
pay will be perforsed in cooperation with and in agreement with the
asgoclatian. If ne agreement on the amount of back-pay award can
be reached between the parties within thicty (30) days of this
Order, o hearing will be conducted by the Board of Personncl
hppeals to determine such amount,
¥I. HOATICZE

[n accordance with Board's Rule ARM 24.,25.107(2), the above
RECOMMENDED QORDER shall bkecome the FINAL ORDER af this Board unless
written exceptions are filed within twenty (20) dayes after service
of this Order. The notlce of appeal shall consist of a8 written
appeal of the decisieon of the hearing officer, must set forth the
specific arrors of the hearing officer and the iszszues to be raised
on appeal. Hotice of appeal 18 to be malled tor Administrator,
Employment Relations Division, Department of Labar and Industry,
F:0. Box 1728, Helena, MT EOB24-1728.

Dated this H"dlday of September, 1893,
R

OF [BERSONMEL APPEALS
ﬁ :)g il
ML '

S Tiw ‘KELL
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